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REPORT AND RECOMMENDED DECISION?

The plantiff in this Supplemental Security Income (“SS™) gpped raises many issues including
whether the commissioner’s decison with respect to her resdud functiona capacity is supported by
subgtantid evidence, whether Sociad Security Ruling 00-4p was violated, whether the testimony of the
vocational expert was erroneous, whether a Sngle job description is sufficient to provide a sgnificant
number of jobs, whether the administrative law judge properly evauated the reports of treeting physdans,
whether the adminigrative law judge was required to develop the record further, and whether the
adminidrative law judge properly evaduated the plaintiff’s clams of pain and her credibility. 1 recommend

that the decison of the commissioner be vacated and the case remanded for further proceedings.

! This action is properly brought under 42 U.S.C. § 1383(c)(3). The commissioner has admitted that the plaintiff has
exhausted her administrative remedies. The caseis presented as arequest for judicial review by this court pursuant to
Local Rule 16.3(A)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon which she
seeks reversal of the commissioner’s decision and to complete and file afact sheet available at the Clerk’ s Office. Oral

argument was held before me on December 9, 2004, pursuant to Local Rule 16.3(8)(2)(C) requiring the partiesto set forth at
oral argument their respective positions with citations to relevant statutes, regulations, case authority and page
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In accordance with the commissioner’s sequentia evauation process, 20 C.F.R. § 416.920;
Goodermote v. Secretary of Health & Human Servs, 690 F.2d 5, 6 (1<t Cir. 1982), the administrative
law judge found, in relevant part, that the plaintiff had an unspecified, medicaly determinable severe
impairment that did not meet or equd the criteria of any impairment listed in Appendix 1 to Subpart P, 20
C.F.R. Part 404 (the “Listings’), Finding 2, Record at 27; that the plaintiff’ salegation of totdly disabling,
medically-imposed limitations was not credible, Finding 3, id.; that she retains the resdud functiona
capacity to lift and carry up to 10 pounds frequently and 20 pounds occasiondly, to stand and walk for up
to 6 hoursin an 8-hour day, to St for up to 6 hoursin an 8-hour day, to understand and remember avariety
of tasks and ingtructions, to complete routine, Smple tasks without constant supervision, to relae
appropriately under superficial conditions, to cooperate and comply with expectations and to deal with
changesin aroutine within the above- and below-mentioned condraints, Finding 5,1d. at 28 & id. at 25-
26; that she has a dight limitation in reaching with the right arm, should avoid extreme cold and would
function best in tasks that do not require ongoing interaction with others, id.; that given her age (44),
education (high schoal), resdud functiona capacity and lack of past rlevant work, congderation of the
testimony of the vocational expert and Socia Security Ruling 96-8p led to the conclusion that the plaintiff
was not under a disability asthat term is defined in the Socia Security Act at any time through the date of
the decison, Findings 7-9, id. at 26. The Appeals Council declined to review the decision, id. at 6-8,
making it the find determination of the commissoner, 20 C.F.R. § 416.1481; Dupuis v. Secretary of

Health & Human Servs, 869 F.2d 622, 623 (1st Cir. 1989).

references to the administrative record.



The standard of review of the commissioner’s decison is whether the determination made is
supported by substantial evidence. 42 U.S.C. 8§ 1383(c)(3); Manso-Pizarro v. Secretary of Health &
Human Servs, 76 F.3d 15, 16 (1<t Cir. 1996). In other words, the determination must be supported by
such relevant evidence as a reasonable mind might accept as adequate to support the conclusion drawn.
Richardsonv. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health & Human Servs,
647 F.2d 218, 222 (1st Cir. 1981).

Theadminigtrativelaw judge reached Step 5 of the sequential process, at which stage the burden of
proof shifts to the commissioner to show that a clamant can perform work other than her past relevant
work. 20 C.F.R. § 416.920(f); Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987); Gooder mote, 690
F.2d & 7. Therecord must contain pogtive evidence in support of the commissioner’ sfindings regarding
the plaintiff’ sresdud functiona capacity to perform such other work. Rosado v. Secretary of Health &
Human Servs, 807 F.2d 292, 294 (1<t Cir. 1986).

Discussion

The plaintiff contends that the “mogt blatant error hereis the lack of substantia evidence for the
crucid findingsthet [she] could do full timework even at thelight level.” Plaintiff’ s Itemized Statement of
Specific Erors (*Itemized Statement”) (Docket No. 8) a 2. She relies on the opinions of two treating
physiciansto the effect that her “medica and/or mental conditions are so disabling that she was unable to
work” and their records and notes. 1d. Of course, these are opinions on the issue reserved to the
commissioner and must be disregarded. 20 C.F.R. § 416.927(e).

Specificaly, the plaintiff contends that the medica evidence does not support aresdua functiondl
capacity for light work under Socid Security Ruling 96-8p because sheis unableto work at any jobona

ful-time basis. Itemized Statement a 6-7. She cites the reports of Rebecca Byers, M.D., and Charles



Brindle, M.D., both treating physicians, Stephen D. Richards, D.O., a consulting physician; Darryl Les, a
licensed clinicad socid worker; three consulting psychologists, and a psychiatric review technique form
completed by a state-agency psychologist.? Id. at 3-6.

In March 2001, Dr. Brindle smply stated that the plaintiff was* unableto be gainfully employed a
thistime’ dueto chronic pain. Record at 454. Dr. Richardsdid statethat “[b]y her descriptionsof her pain
she would certainly seem incapable of handling any ordinary occupation whether it be active or sedentary
for 8 hour work day,” id. at 410, but heimmediately followed that statement with the observation that “[h]er
complaints of pain are solely subjective and are difficult to establish by physical examination,” id. Physica
limitations must be based on medicdly determinable signs and symptoms. 20 C.F.R. § 416.929. Dr.
Richardsfound the absence of such datasignificant and did not suggest any physical bassfor the plaintiff's
complaints. The report of the state-agency physicianwho reviewed the plaintiff’ smedica recordslater in
2001 assigned lifting limits of 50 pounds occasiondly and 25 pounds frequently and stated that the plaintiff
can walk, stand and st for up to 6 hoursin an 8-hour workday. Record at 415, 421. Claude H. Koons,
M.D., who aso reviewed the plaintiff’'s medical records for a state review agency, noted that “[t]he
clamant’ s alegations are markedly eroded by Dr. Richard' s [sc] lack of finding positive physicd findings
relating to her symptomatology and thisaso erodesthe dlegations of pain everywhereand chronicfatigue.”

Id. at 441. The adminigrative law judgenoted that he had assigned aphysical residud functiona capacity

that was " more restrictive than that opined by State agency nonexamining medica consultants.” 1d. at 26.

2 At oral argument, counsel for the commissioner contended that the plaintiff could not rely on the reportsof Dr. Byers
and J. D. Forsyth, a consulting psychologist, because they were written more than two years before the date of onset
alleged in thisclaim. Dr. Byers examined the plaintiff on August 15, 1997, Record at 343, and Dr. Forsyth’'s evaluation
took place on June 19, 1999, id. at 312. The plaintiff did not appeal from an adverseinitial determination in 1999 on an
earlier claim that included the period in which these reports were completed, id. at 21, and the commissioner correctly
asserted that the plaintiff istherefore foreclosed from relying on the reportsin support of aclaim covering alater period,
(continued on next page)



The adminigrative law judge was entitled to rely on the reports of the state-agency reviewing physcians
with respect to the plaintiff’s physcd limitations, in this case his concluson was more favorable to the
plaintiff than thet of those physicians

With respect to psychologicd limitations, which are not specific to a particular level of physica
resdua functiond capacity, the plaintiff relies heavily on an evauation provided by Darryl Les, alicensed
clinical socid worker whom counsdl for the plantiff characterizesasher “thergpist.” Theonly documentin
the file generated by Les is a three-page form entitled “Medicad Source Statement — Mentdl,” dated
March 3, 2003, on which Mr. Leis checked boxes for marked limitation in the following areas: ahility to
maintain attention and concentration for extended periods; ability to perform activities within a schedule,
maintain regular atendance and be punctud within cusomary tolerances, ability to maintain a norma
workday and work week without interruptions from psychologicaly based symptoms and to perform at a
cons stent pace without an unreasonable number and length of rest periods; ability to interact appropriately
with the generd public; and ability to accept indructions and respond appropriately © criticism from
supervisors. Id. at 477-78. Theadminigtrative law judge discounted Leis s opinions because “therecord
doesnot show any basisfor Mr. Leis opinion[sic] or the basisfor them. No records have been submitted
to show that he ever saw or treated the daimant.” 1d. at 23.2 However, the plaintiff testified that she had
been seeing Leisfor “ayear and ahdf or two years’ gpproximately twiceaweek “until just recently,” when

the frequency diminished to twice amonth. Id. at 52. The lack of any indication of the bassfor Les's

20 C.F.R. §416.1405. See Wauzinski v. Shalala, 1994 WL 725176 (D. Mass. Dec. 29, 1994), at *1 n.1. | accordingly will not
refer to the reportsof these individuals any further.

% The administrative law judge also refersto Leis' s “lack of professional license,” Record at 26, but Leisisidentified on
the form he filled out as an “MSW, LCSW,” id. at 476. “LCSW" refersto alicensed clinical social worker. At oral
argument, counsel for the commissioner conceded that the administrative law judge’s conclusions that Leis lacked a
professional license and had not seen or treated the plaintiff were “technically” incorrect.



opinionsdoesalow the adminidrativelaw judgeto give them lesswelght than woul d otherwise bethe case.
See 20 C.F.R. § 416.927(d)(3).

The plaintiff assertsthat Leis sopinionsare supported by those of three consulting psychologists, J
D. Forsyth, Ann M. Rotter and John H. Tedesco.* Itemized Statement a 4. The record contains an
extensve report from Dr. Rotter on her single meeting with the plaintiff. While Dr. Rotter does note
“ggnificant difficulty” with remembering and understanding novel and complex ingructionsand procedures,
id. at 407, that finding is cons stent with the limitations adopted by the adminigtrative law judge, id. at 25
(“The clamant is ale to understand and remember avariety of tasksand ingructions. She hassomedight
limitation in her ability to sustain complex task activities. She can completerouting, Smpletasks.”). Itisnot
possible to characterize the remainder of the limitations described by Dr. Rotter, id. at 407, asnecessarily
ether “moderate’ or “marked,” seeid. a 476, and thus not possible to determine whether Dr. Rotter’s
report “supports’ Leis's specific conclusions. While Dr. Tedesco did find that the plaintiff was “likely to
have marked impairments in concentration, attention and pace” and “ moderate to marked limitationsin
other respects as well,” he dso found that any marked limitations would subsde to a moderate leve in
fewer than 12 months. 1d. at 422. Limitations must exist for over 12 monthsin order to providethebasis
for afinding of disability. 20 C.F.R. §416.905. The plaintiff offersLeis sevauation asevidencethat these
limitations did not, in fact, become less than marked over the 22 months that intervened between the two
reports, Itemized Statement at 5, but the adminisirative law judge was not required to credit Leis's

characterizations for the reasons dready stated.

* See footnote 2, supra, regarding Dr. Forsyth.



As was the case with the plaintiff’s clamed physicd imparments, reviews by the sate-agency
psychologistsdid not find marked mental impairment. Record at 423-40 (Dr. Tedesco);” 449-52, 458-74
(Janet McDonough, Ph.D.).° While these eval uations predate thet of Leis, the lack of supporting datafor
his form dlows the adminidrative law judge to give them more weight than that of Leis. Counsd for the
plaintiff suggests that Dr. McDonough's evauation should be discounted because it “contains some
contradictory statements.” Itemized Statement at 6. However, Dr. McDonough's noting of moderate
restrictionsin some areas of functioning aswell as“ savereimparments,” Record at 473, are not necessarily
contradictory. A mental impairment may be severe at Step 2 of the sequentia review process without
imposing marked restrictions asthat termisused in the Psychiatric Review Technique Form. See20C.FR.
88 416.920(a)(4)(ii) (whether impairment is severe determined at Step 2), 416.920a(a) (epsset forthin§
416.920 apply to evauation of mental impairments; rating degree of functiond limitation imposed by
imparment is additiona step). The only other statement of Dr. McDonough aleged by the plaintiff to be

contradictory, Itemized Statement at 6, that the plaintiff’ s“dlegations are generaly supported by evidence

® The one exception is anotation of “marked” in the category of “ Difficulties in Maintaining Concentration, Persistence,

or Pace” in Dr. Tedesco’'sreport. Record at 437. Asnoted above, Dr. Tedesco stated in the narrative portion of hisreport
that he expected any marked limitations to improve to the moderate level within 12 months.

® At oral argument, counsel for the plaintiff raised for thefirst time, in violation of Local Rule 16.3(a), a contention that the
administrative law judge failed to appreciate that both Exhibit 29F and Exhibit 31F were prepared by Dr. McDonough,
asking the vocational expert separate hypothetical questions based on each. Counsel contends that, when the vocational

expert responded to those questions differently, Record at 59-60, the administrative law judge could only rely on the
response to the question based on Exhibit 29F, which should “trump” Dr. McDonough’s statements in Exhibit 31F.

Counsel for the commissioner understandably objected to consideration by the court of this new argument and

contended that it had been waived by counsel’ sfailuretoraiseit in hiswritten submission. Inlight of Smsv. Apfd,530
U.S. 103, 105 (2000), | am reluctant to find awaiver under these circumstances. But see Ward v. Apfel, 1999 WL 199519
(D.Me. June 2, 1999), at *5. Inany event, the plaintiff takes nothing by thisargument. For the reasons set forth in the
text of this opinion, Dr. McDonough’s conclusions as set forth on the mental residual functional capacity form that is
Exhibit 29F, Record at 449-52, are not necessarily inconsistent with her conclusions on the PRTF form and accompanying
report that is Exhibit 31F, id. at 458-74. Both forms bear the same date. 1d. at 451, 458. Dr. McDonough obviously
intended that the two forms be considered together, and she noted in conclusion to her narrative report that “the degree
of functional limitationsis not severe enough to be considered disabling for purposes of thisprogram.” Id.a 474. The
fact that the administrative law judge and the vocational expert apparently found significant differences between the two
documents is not controlling given the existence of substantial evidence supporting the administrative law judge’s
(continued on next page)



of . .. record, athough the degree of functiond limitation is not severe enough to be considered disabling
for purposes of this program,” Record at 474, is not contradictory at al.

Theplantiff’ sargument that the adminigtrative law judgefaled to follow Socia Security Ruling 96-
8p is basad soldy on her assartion that the resdud functional capacity assessment was erroneous and not
supported by substantial evidence. 1d. a 7. Because neither isthe case, asdiscussed above, thisargument
dwofals.

The plaintiff next contends that the only job specificaly identified by the vocationd expert in her
tesimony was not consgstent with the Dictionary of Occupationd Titles (*“DOT”) and therefore the
testimony violated Socid Security Ruling 00-4p, requiring remand. 1d. at 7-9. The vocationa expert
identified thelight, unskilled job of officer hel per, section 239.567-010 in theDictionary of Occupational
Titles, as one that would be avallable for the plaintiff. Record a 60. Socid Security Ruling 00-4p
provides, in relevant part:

Occupationa evidence provided by aVE . . . generaly should be consistent
with the occupationa information supplied by the DOT. When there is an
gpparent unresolved conflict between VE . . . evidence and the DOT, the
adjudicator must dicit areasonable explanation for the conflict beforerelying on
the VE . . . evidence to support a determination or decision about whether the
clamant isdisabled. At the hearings level, as part of the adjudicator’s duty to
fully develop the record, the adjudicator will inquire, ontherecord, asto whether
or not there is such consstency.
Socid Security Ruling 00-4p (“SSR 00-4p”), reprinted in West’s Social Security Reporting Service
Rulings (Supp. 2004), a 244. Inthiscase, theadminigrativelaw judgeapparently did so inquire, athough

the quaity of the transcription makes it difficult to be sure. Record at 59. In any event, thefailureto ask

such aquestionisharmlessif thereisin fact no conflict that could affect the outcome of the plaintiff’ sclam.

ultimate conclusion on this point.



The plaintiff specificaly contends, Itemized Statement at 9, that the job of office helper isinconsistent with
the limitation on reaching with the right upper extremity included in the adminidrative law judge's
hypothetical question, Record at 59-60.

The hypothetical question dates that the cdlamant is “dightly limited in right upper extremity
reaching.” Record at 59. Thejob of office helper isdescribed in the DOT asinvolving frequent reaching,
from 1/3to 2/3 of thetime. Dictionary of Occupational Titles(U.S. Dep't of Labor, 4thed. rev. 1991) §
239.567-010. Theplaintiff offersno authority in support of her assertion that thisrequirement isnecessarily
inconggent witha“dight” limitation on reaching with one arm, but my independent research haslocated no
authority on point. Counsel for the commissioner asserted a ord argument that the adminigtrativelaw judge
could rely on his common sense on thisissue to conclude that adight limitation on reaching with one upper
extremity is not incons stent with frequent reaching. That argument assignstoo much scopeto lay common
sense.  Without more specific testimony from the vocationd expert, and without knowing which is the
plantiff’s dominant hand, it is not possible to know whether the gpparent incons stency betweenthe DOT
and the hypothetical was sufficient inthis caseto makethejob of office helper essentidly unavailablefor this
plantiff. Remand is therefore required. See generally Herbert v. Barnhart, 2002 WL 31180762 (D.
Kan. Sept. 19, 2002), at *6-*9.

To guide further proceedingsin this case, | will discuss the remaining issues raised by the plaintiff.
She contends that, because the officer helper job requires a general educational development (“*GED”)
ressoning leve of 2, itisnecessarily inconsstent with “alimitationto Smpletasks” Itemized Statement at
9. However, the hypothetica question posed to the vocationa expert did not includesuch alimitation. The
guestion incorporated by reference, Record at 59-60, page 16 of Exhibit 31F, Dr. McDonough'’ sreport,

which gtates that the plaintiff “is able to understand and remember avariety of tasks and indructions. . . .



Shewould have somelimitation in her ability to sustain complex task activities” id. at 473. This Statement
of the plaintiff’ slimitation isnot necessarily inconsstent with aGED reasoning leve of 2, which reguiresthe
ability to “[apply commonsense understanding to carry out detailed but uninvolved written or ord
indructions. Ded with problems involving afew concrete variables in or from standardized Stuations.”
DOT Appendix C, §11.

The plaintiff dso argues that asingle DOT job dassfication isinsufficient to provide a sgnificant
number of jobs. This court has regjected that argument. Brun v. Barnhart, 2004 WL 413305 (D. Me.
Mar. 3, 2004), at *5-*6; aff’ d 2004 WL 1572695 (D. Me. Apr. 5, 2004).

The plaintiff next contends thet the adminigtrative law judge faled to explain why he did not give
controlling weight to the opinionsof her treeting physicians. Itemized Statement at 11-12. However, | have
dready discussed the evidence in the record that conflicts with the opinions of the plaintiff's tresting
physicians on which she rdlies, which makes it impossble to give ther opinions controlling weight. 20
C.F.R. 8416.927(d)(2). Thelack of support for Les s opinion requires the same outcome. 1d.

As he does in virtudly every Socia Security gpped that he brings to this court, counsd for the
plantiff asserts next that the adminigrative law judge “faled to properly develop the record.” Itemized
Statement a 14. He gtates, erroneoudy, that the adminigirative law judge “smply ignored the [tresting]
doctors view” “[w]ithout making any attempt to clarify theissues” Id. Atord argument, hewasunableto
identify any entry in the record that could reasonably be construed to show that the administrativelaw judge
theinformation in thetreating physicians reports was inadequate. He contended that theadminigrativelav
judge did not understand Dr. Brindl€' s reports or the reasons for his conclusions because Dr. Brindle
diagnosed fibromyalgia, a condition which “is not determinable by objective evidence” and is“essentidly

subjective in nature,” so that the adminidrative law judge’ s repeated references to the lack of objective

10



medica evidence must mean that he did not understand Dr. Brindl€ sreports. Counsd’ scharacterization of
fibromydgiaisincorrect. See, e.g., Willoughby v. Commissioner of Soc. Sec., 332 F.Supp.2d 542, 547
(W.D.N.Y. 2004) (discussing objective medicd evidence of fibromyalgia); Gister v. Massanari, 189
F.Supp.2d 930, 934 (E.D.Wis. 2001) (same). In addition, there was medical evidence, as discussed
above, that contradicted Dr. Brindle's conclusions. Merely adopting medica opinion evidence that
contradicts that of atreating physician does not congtitute a failure to devel op the record properly.

With respect to thefind issueraised by the plaintiff, [temized Statement at 16-21, the adminigrative
law judge sdiscusson of hisassessment of the plaintiff’ s credibility and her testimony concerning her pain,
Record at 24-26, is adequate, Frustaglia v. Secretary of Health & Human Servs., 829 F.2d 192, 195
(1st Cir. 1987); Avery v. Secretary of Health & Human Servs., 797 F.2d 19, 21 (1st Cir. 1986).

Conclusion

For theforegoing reasons, | recommend that the commissioner’ sdecison beVACATED and the

case remanded for further proceedings congstent with this opinion.
NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be

filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute awaiver of theright to denovo review by
the district court and to appeal the district court’s order.

Dated this 13th day of December 2004.
/s David M. Cohen
David M. Cohen
United States Magistrate Judge
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